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ALJ’s Decision

What Employers Should Do
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Metro Ports (d/b/a Southeast Crescent 
Shipping) is a stevedoring company that 
operates a marine terminal at the Port of 
Wilmington, North Carolina

OSHA received a complaint regarding 
Metro’s handling of hazardous cargo 
shipped in “super sacks”

Initiated inspection

Confirmed worker exposure to Waelz 
oxide 

Five citations issued
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Metro’s Limitation Defense 

Citation untimely

Last documented release of Waelz oxide 
occurred in Feb. 2023

OSHA conducted inspection in July 2023 

Citation issued Sept. 2023

OSHA had (6 months) until August 1 to 
issue a citation since the last release 
occurred in February.
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Limitation Defense: General Principles

OSH Act § 9(c): “No citation may be issued . . . 
after the expiration of six months following 
the occurrence of any violation”

“Occurrence” depends on the nature of the 
violation

Completed violation (e.g., failing to post an 
OSHA poster)

Ongoing violation (e.g., unguarded 
machinery in use)

Gabelli v. S.E.C., 568 U.S. 442 (2013): Discovery 
of a violation by agency is not relevant; focus 
is on whether a violation is complete or 
ongoing
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Sec'y of Lab. v. Johnson Brass & 
Machine Foundry, Inc.

Johnson Brass operated unguarded machinery 
OSHA conducted inspection for unrelated 
safety issues
Observed unguarded machine but did not 
issue citation 
After subsequent inspection, OSHA issued 
citation

Employer: Citation untimely
Clock to issue citation began to run when 
OSHA observed the unguarded machine 
during first inspection

ALJ: Citation timely, violation was ongoing 
during both first and second inspection
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Volks Constructors v. Sec'y of Lab.  
(D.C. Cir. 2012)

Volks failed to properly record workplace injuries 
and illnesses on its OSHA Form 300 and 301 Forms

Recordable incidents dated back to 2002
Citation issued in 2006 

Issue: Was failing to maintain records that were 
never created a continuing violation?
Court: No, citation untimely 

The violation was completed when the record 
was not created; 6-month clocks begin to run 
from the date when the violation was 
completed

2016 Rulemaking and subsequent rollback
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ALJ’s Decision

Relevant issue is when the violations 
“occurred,” not when Waelz oxide was last 
released

Even though the last documented release 
took place in Feb. 2023, Metro employees 
continued to handle the super sacks after 
that date 

The alleged violations were ongoing 
making the citation timely

6-month limitations period begins to run 
once the violation is complete
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What Employers Should Do

Document, and date, all internally 
discovered safety issues and the date 
of remediation

Develop system for internal 
complaints

Prepare operating procedures for 
investigating internal complaints

When cited, prepare an evaluation of 
whether the alleged violation is 
discrete or continuous
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at 1:00 p.m., Eastern Time

January 21st, 2026

www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
TBD

www.khlaw.com/TSCA-3030

Please join us at 10:00 AM Eastern U.S.
February 25th, 2026

www.khlaw.com/REACH-3030
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