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Facts of Sec’y of Lab. v. Montroy 
Development, LLC – Background

5

Montroy Development, LLC is a contractor 
based in Syracuse, New York

On May 8, 2023, Montroy was performing 
excavation work on a residential building 
project in Camillus, New York

An OSHA Compliance Officer (CO), who 
was in the area, observed an individual 
standing at the edge of a pit appearing to 
speak someone inside, whose height was 
less than the depth of the excavation
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CO entered the worksite and 
confirmed that the man standing 
over pit was speaking to a worker 
who was inside

Observed that two spoil piles and 
CAT excavator were near the 
excavation pit  

CO took some measurements, 
photos, and utilized her phone’s 
recording feature to document 
parts of the inspection

Facts of Sec’y of Lab. v. Montroy 
Development, LLC – The Inspection
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Facts of Sec’y of Lab. v. Montroy 
Development, LLC – The Citations

CO issued two citations under 
the excavation standard after 
finding:

One of the spoil piles, and the 
excavator, were less than 2 
feet from the excavation pit

The excavation pit was more 
than 5 feet deep
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Establishing an OSHA Citation

1) The standard applies to the cited condition;

2) The terms of the standard were violated;

3) One or more of the employees had access to 
the cited condition; and

4) The employer knew, or with the exercise of 
reasonable diligence could have known, of the 
violative condition

OSHA must prove, by a preponderance of evidence, that:
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Montroy: CO admitted that she did not take 
measurements. She deemed it unsafe.

Mr. Montroy and an employee present during 
the inspection testified that the excavator was 
more than 2 two feet from the pit 

Presented a photograph that he took 
showing a different perspective from the 
CO’s video

Excavator operator: Spoil pile had to have 
been at least 5 feet from the pit because it 
would have otherwise interfered with the 
operation of the excavator

Montroy’s Arguments
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Montroy’s Arguments (cont’d)

Montroy: The excavator was not 
“equipment” within the meaning 
of the excavation standard

Montroy: Employee only entered 
the pit to determine its depth

Montroy: The excavation site was 
exempt from the standard because 
it was less than 5 feet in depth, the 
soil was firm
Montroy: the spoil pile was more 
than two feet away
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OSHA’s Arguments

CO was not able to take 
measurements of the excavator’s and 
spoil pile’s locations due to safety 
concerns

The excavator was not in motion when 
the CO conducted the inspection

CO recorded Mr. Montroy speaking to 
the worker inside for 30 seconds

CO used multiple sources of 
information and concluded that the pit 
measured 5ft, 3 inches deep.

Video corroborated her finding
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ALJ’s Decision:

Testimony offered by Montroy on the 
location of the excavator and spoil pit 
was not supported by other evidence

The standard applies to excavators

OSHA is not required to show that an 
employee was exposed to a violative 
condition for a particular length of time 

The CO’s estimated measurement of 
the depth of the pit were reasonable 
and not contradicted by Montroy

Citations affirmed
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What Employers Should Do
Ensure that a supervisor, or qualified 
employee, accompanies the Compliance 
Officers

Record the inspection process, take the 
same measurements, same samples as 
the Compliance Officer

Conduct factual investigation, assess 
valid defenses with employer’s OSHA 
law counsel, at initial stage, prior to 
issuing a notice of contest
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at 1:00 p.m., Eastern Time

August 20th, 2025

www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
August 13th, 2025

www.khlaw.com/TSCA-3030

Please join us at 10:00 AM Eastern U.S.
August 27th, 2025

www.khlaw.com/REACH-3030
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