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Judge Vacates Lockout Tagout Citation, Finding 
no Employee Exposure
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Facts of Ward Vessel & Exchanger 
Corporation v. Secretary of Labor

OSHA’s citation and arguments

Ward’s contest and counters

LOTO Standard Overview

Analysis of ALJ Decision 

What Employers Should Do

Topics to be Discussed
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Employee was cleaning a plate 
rolling machine and got the tips 
of his fingers pinched

Supervisor activated machine 
during troubleshooting process 
while employee was cleaning

Employee was brought to the 
emergency room – treated and 
sent home following morning

Three days later, Ward received 
a report from insurance 
company, indicating employee 
suffered an amputation of his 
fingertips

Facts of Secretary v. Ward Vessel & 
Exchanger
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One employee uses a controller to 
lower bottom two rollers to lowest 
setting
Eight-inch gap between two bottom 
rollers and top roller
Two employees wipe down rollers 
with acetone
One employee rotates and stops the 
rollers with the controller until clean
One employee wraps plastic wrap 
halfway on rollers
Controller employee slows speed to 
1-3 revolutions per minute and 
other employee finishes the 
wrapping

Ward Vessel and Exchanger v. Secretary of 
Labor: Cleaning Process
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Secretary v. Ward Vessel & Exchanger: 
OSHA Investigation and Citation

7

OSHA initiated an inspection of 
Ward’s worksite in Houston, Texas 
and issued three LOTO citations 
and one recording citation: 

Ward failed to implement a 
specific lock-out/tag-out system 
to the plate roller

– General procedure was 
insufficient because roller 
motor used hydraulics

Ward failed to report an 
amputation to OSHA within 24 
hours
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LOTO exception for single source 
cord-and-plug machines 
No stored potential energy to 
create a pinch point
Proper implementation of the 
work processes removed the 
hazard
Employee and Supervisor violated 
cleaning and troubleshooting 
policy – unpreventable employee 
misconduct
Ward reported the amputation as 
soon as it was aware of the formal 
classification

Ward Vessel and Exchanger v. Secretary 
of Labor: Ward Arguments
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OSHA’s Burden of Proof

The primary dispute is 
whether the plate roller 
machine is governed by the 
LOTO standard

Do exceptions apply?

With respect to reporting 
violation, when did Ward 
have knowledge of the 
formal classification of 
“amputation”? 

Four 
Elements

Standard
Violated

Employee 
Exposed 

Employer 
Knowledge

Standard 
Applied
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Lockout Tagout Standard Primer

Covers servicing and maintenance of machines and equipment in which unexpected 
energization or release of stored energy could cause injury to employees

Exposure to the hazard is the critical element

Normal production operations are not covered

Exception for cord and plug connected electric equipment
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ALJ divided the LOTO analysis into three 
tasks: a) maintenance b) cleaning c) 
troubleshooting

Maintenance – cord and plug exception

Cleaning – OSHA failed to prove exposure to 
the hazard

First step in cleaning process is to drop bottom 
rollers to remove pinch point.

Troubleshooting – occurrence of an injury 
on its own does not establish a LOTO 
violation

Machine cannot be locked out during the 
troubleshooting process

Company policy required supervisor to 
clear the area surrounding the machine

Ward Vessel & Exchanger v. Secretary of 
Labor ALJ Decision 
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Ward Vessel & Exchanger v. Secretary 
of Labor ALJ Decision 
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ALJ vacated all citations
ALJ found that OSHA failed to prove its 
Prima Facie case:

Failed to explain how the hydraulics 
worked, how they served as an 
additional source of hazardous energy, 
or how employees were exposed to any 
purported hazard
Failed to prove how preparation process 
exposed employees to injury
Failed to distinguish between various 
processes at work and how each are 
governed by the LOTO standard

Ward reported amputation within 24 hours 
of learning it was formally categorized as 
an amputation
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What Employers Should Do

Work rules for 
each aspect of 
the process –
maintenance, 
cleaning, and 

troubleshooting

Don’t overlap 
work processes 

– clear 
delineation of 

tasks and timing

Challenge LOTO 
citations on 

actual exposure 

No 
demonstrations 
or hypotheticals 
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The entire library of prior

OSHA 30/30s at:

www.khlaw.com/OSHA3030
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More From the OSHA 30/30:

The OSHA 30/30 is now available as a Podcast!
Find it on your favorite podcast platform:

The OSHA 30/30 is available on Youtube! 
Subscribe to Keller and Heckman today

Connect with us on LinkedIn:
Manesh Rath and Taylor Johnson 
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Please join us

at 1:00 p.m., Eastern Time

February 28, 2024

www.khlaw.com/OSHA3030
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Please join us at 1:00 p.m. Eastern U.S.
February 14, 2024

www.khlaw.com/TSCA-3030

Please join us at 10:00 a.m. Eastern U.S.
February 7, 2024

www.khlaw.com/REACH-3030



|khlaw.com |WASHINGTON, DC   BRUSSELS   SAN FRANCISCO   SHANGHAI   BOULDER © 2024 Keller and Heckman LLP

Manesh Rath

Partner

rath@khlaw.com

202.434.4182

1001 G Street N.W. Ste. 500W

Taylor Johnson

Associate

johnsont@khlaw.com

202.434.4255

1001 G Street N.W. Ste. 500W

Thank you
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Any questions?
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