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safety and health, environmental regulation of products, including
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Johnson also advises clients on community-right-to-know laws, Proposition
65, and supports a wide variety of commercial tort and other litigation
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the world. He has also prepared successful petitions to PHMSA on behalf Associate
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development of energy and environmental legislation and policy at the
state level.
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© 2022 Keller and Heckman LLP | 3



Topics to be Discussed AKeller&
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¢ Background Regarding the
Incident

¢ Discussion of Definition of
Employer

OSHA’s Arguments
Respondent’s Arguments
Darden Test

ALJ Decision

Update on Independent
Contractor Classification

What Employers Should Do
¢ Off the Record
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Background of the Incident

¢

On June 29, 2020 a Compliance Safety and
Health Officer in Columbia Station Ohio
investigated a worksite where Mr.
Nemeckay was working on a roof

The CSHO noticed three people working on
the roof without apparent means of fall
protection

After his investigation, the CSHO issued Mr.
Nemeckay four serious violations regarding:

¢ Protective helmets;
o Eye protection;

o Fall protection; and
o Portable ladders

Total penalties amounted to $12,144; Mr.
Nemeckay contested the citation

AKeller&

VY Heckman
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Background of Incident AK
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¢ Mr. Phil Nemeckay is the sole
oroprietor of Nemeckay’s Roofing

¢ He was asked to install shingles
ourchased by the Homeowner; this
agreement was never put in writing

¢ OnJune 29, 2022 Nemeckay arranged
for two other individuals to assist him
with this project

¢ He represented himself throughout
these proceedings
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What is an Employer?
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¢ Section 3(5) of the OSH Act defines
employer as “a person engaged in a
business affecting commerce who has
employees”

¢ Only an employer as defined may be cited
for an OSHA violation

¢ The Secretary bears the burden of
establishing whether or not a respondent is
an employer

¢ In the instant case, Mr. Nemeckay denied
that he was the employer of the other two
workers
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Arguments

OSHA Argued: Nemeckay Argued:

e Nemeckay agreed to work
for profit and to perform
that work, he enlisted the
assistance

e Therefore, Armstrong
and “Worker Two” were
employees of Nemeckay
Roofing

AKeller&
VY Heckman

e He is not engaged in
business affecting
commerce because
Nemeckay Roofing is a
small sole proprietorship

e Armstrong and Worker
Two were not his
employees



Darden Test

fThe judicial precedent established by\
Darden incorporates traditional agency
law criteria for identifying employer-
employee relationships

AKeller&
VY Heckman

~ ™
Darden establishes eleven specific
factors courts use when evaluating an

individual worker’s status

— _
— ™

Crucial factor is the hiring party’s right to
control the manner and means by which
the product is accomplished
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ALJ Decision . Oeeléekr%qn

¢ Nemeckay did engage in business affecting
commerce

¢ To be an “employer”, one must have
control over workers, not just the results
of their work

¢ After analysis of Darden factors, found a
lack of evidence to establish a “master-
servant” relationship




Darden Factors Applied

Work is performed as 3
part of regular
business

A Keller&
VY Heckman

No evidence
of:

Controls start and
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Update on Independent Contractor
Classification QKellers

¢ Under the Fair Labor Standard’s Act,
independent contractors are distinct
from employees

¢ The Department of Labor issued a
Notice of Proposed Rulemaking on
October 13, 2022

¢ This new proposed rule would change b
the factors that determine IC status

b

¢ Comment period is open until
November 28, 2022
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What Employers Should Do
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Darden factors apply
to specialists,
consultants, and
third-party vendors

Remember Darden Comment and
factors when drafting monitor DOL
contracts Proposed Rule

Contractual
Consider risks of representations
representation pro se | about workers’ ability
to accept other jobs

Tell the truth

Contractual terms
allocating control
over how tasks are
performed
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The entire library of prior
OSHA 30/30s at:

www.khlaw.com/OSHA3030

© 2022 Keller and Heckman LLP | 14



More From the OSHA 30/30: { Kellers:
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u The OSHA 30/30 is available on Youtube!
Subscribe to Keller and Heckman today

Connect with us on LinkedIn:
m Manesh Rath and Taylor Johnson

n The OSHA 30/30 is now available as a Podcast!
|| Find it on your favorite podcast platform

® o
iHeart Spotify Podcasts

RADIO

Goo le

Podcasts
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Please join us
at 1:00 PM Eastern U.S.
December 21st, 2022
www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
Wednesday, December 14, 2022
www.khlaw.com/TSCA-3030

Please join us at 10:00 AM Eastern U.S.
Wednesday, December 14, 2022
www.khlaw.com/REACH-3030

Next session to be scheduled
www.khlaw.com/FIFRA-3030
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