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e
TOPICS TO BE DISCUSSED

= Facts of the Review Commission Decision

* FMLA Privacy Requirements

* OSHA’s Recordkeeping Requirement

= Impact for Employers

= |s this Decision of Limited Applicability?
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FACTS OF THE REVIEW COMMISSION DECISION

= Employee “A” submitted an FMLA leave request
form, HCP stated that she had an iliness “caused by
her work environment exclusively.”

» Reported only to the FMLA coordinator

= No evidence that USPS knew of her illness from any
other source

= USPS did not record the illness on its OSHA 300 or
301

= OSHA later issued a citation for the omission
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e
FMLA RECORDKEEPING

* FMLA Recordkeeping Requirements
(29 CFR § 825.500(g))

e Records re: FMLA shall be maintained as
confidential

« Kept separate from usual personnel files

e Supervisors may be informed of necessary

restrictions and accommodations
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e
USPS ARGUMENTS:

= The FMLA has confidentiality rules

= USPS’s FMLA coordinator knew of
Employee A’s iliness

= USPS: That knowledge should not be
Imputed to USPS
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e
OSHA’'S ARGUMENTS:

= USPS had constructive knowledge about a
work-related illness
= USPS’s FMLA coordinator would have

been permitted to share iliness related

iInformation with a supervisor for the
purposes of complying with the

Recordkeeping standard
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[
REVIEW COMMISSION

= The FMLA prohibits disclosure of FMLA information
to supervisors unless it involves necessary work
restrictions or accommodations or for emergency
treatment.

= Because this is an enclosed list, purposes that are
not expressly acceptable are not permitted.

= Also, an FMLA coordinator was not a supervisor

whose knowledge could be imputed to USPS.
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SCOPE OF OSHA'S RECORDKEEPING REQUIREMENT

= Not addressed in this case: Would an employee’s
HCP’s statement that her absence is due to an
liness related to the workplace suffice?

= Employer must consider illness work-related if an
exposure in the work environment contributed to the
resulting condition or significantly aggravated it.

* Presumed for illness resulting from exposure
occurring in the workplace.

= Does this include work-related stress?
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IMPACT FOR EMPLOYE

= Employers should view t

RS.

NIS as a victory

= However, the employer burden under the

OSHA recordkeeping rule i1s unchanged

= Recordkeeping training for supervisors

= Communicating responsibilities to employees

and supervisors

= Preparing documents for inspection

= Impact on companies that use outside vendors

for FMLA, etc.
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How USEFUL IS THIS DECISION?

= This does not constitute an exception to the
recordkeeping requirement
= |t applies where the person taking the FMLA

information is:
* Not a supervisor
e Distinct from the person with duty to make

recordable decisions
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before the U.S. Supreme Court including Staub v. Proctor Hospital and
Vance v. Ball State University.
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Mr. Rath currently serves on the Board of Advisors for the National Federation of Independent
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Next OSHA 30/30
Please join us
at 1:00 PM Eastern U.S.
December 17th, 2014
www.khlaw.com/osha3030

The Employment Law Aftermath
Webinar
Thursday, January 29t 2014
at 12:00 noon Eastern U.S.
Web Encore:

www.khlaw.com/aftermath
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