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before the U.S. Supreme Court including Staub v. Proctor Hospital and 
Vance v. Ball State University.

Mr. Rath is a co-author of three books in the fields of wage/hour law, labor 
and employment law, and OSHA law. He has been quoted or interviewed in 
The Wall Street Journal, Bloomberg, Smart Money magazine, Entrepreneur
magazine, on "PBS's Nightly Business Report," and C-SPAN. 

Mr. Rath currently serves on the Board of Advisors for the National 
Federation of Independent Business (NFIB) Small Business Legal Center. He 
served on the Society For Human Resources (SHRM) Special Expertise Panel 
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Background of the Incident

Background of the Investigation and 
Citation

Second ALJ Decision

Second Review Commission Decision

What Employers Should Do 

Off the Record 

Topics to be Discussed
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TNT Crane and Rigging was hired to 
replace an antenna on a communication 
tower in Georgetown, Texas
In May 2016, an employee of TNT Crane 
and Rigging suffered serious injuries while 
taking apart a crane
Crane operator and TNT employee, Jeff 
Benson, created a job safety analysis for 
the crew to disassemble the crane
As the crane operator lowered the boom, 
the “beckett” hit a power line, causing the 
employee to be electrocuted
The employee was hospitalized with 
severe burns, serious injuries

Background of the Incident 
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OSHA inspector, Darren Beck, was tasked to 
investigate the accident
When CSHO Beck arrived on site, he was unable to 
enter the locked worksite
Instead of inspecting the location of the accident, 
CSHO Beck went to TNT offices and interviewed 
witnesses, and inspected the stored crane
This was CSHO Beck’s first crane accident 
inspection
Based on his investigation, CSHO Beck concluded 
that TNT failed to comply with two regulatory 
requirements for crane disassembly 

Background of the Investigation
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Citation

TNT Crane and Rigging was issued 
two serious violations under the 
powerline safety assembly and 
disassembly section of the 
construction standard:

1) Additional measures were not in 
place to prevent the encroachment 
of power lines

2) Violated the minimum clearance 
between the lines and any part of 
the crane 

Total penalty amount: $24,942
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OSHA argued that knowledge should be 
imputed to the employer because Benson 
was acting as a supervisor, and he knew or 
should have known he did not follow 
guidelines for crane disassembly 

Also argued TNT failed to train, supervise, 
and discipline employees regarding their 
work rules

TNT argued that Benson was not a 
supervisor and argued unpreventable 
employee misconduct

On remand, ALJ Duncan vacated both 
citations on the grounds that OSHA failed 
to prove employer knowledge 

Second ALJ Decision- October 2020
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OSHA’s Burden of Proof

The standard applies

The employer did not comply with the terms 
of the standard

Employees had access to the violative 
condition

The employer had actual or constructive 
knowledge of the violation.
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Unpreventable Employee Misconduct Defense

Employer 
established 
work rules 

designed to 
prevent the 

violation. 

Employer 
adequately 

informed the 
employees of  
the work rules

Employer has 
demonstrable 
record that it 
took steps to 

discover 
violations of 

the rules.

Employer 
effectively 

enforce the 
rules when 

violations are 
detected. 
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Supervisor Knowledge Can be Imputed to Employer If:

The employee 
was acting in a 

supervisory 
role at the 
time of the 

accident 

The supervisor 
had actual or 
constructive 

knowledge of 
misconduct 

Supervisor’s 
misconduct 

was 
foreseeable 
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RC held that TNT did have 
knowledge because alleged 
violations were based on activities 
of the entire crew, not just Benson

The entire crew was part of the 
job safety analysis and met as a 
group to discuss

Benson had knowledge of other 
crew member’s conduct and that 
knowledge is imputed to TNT 
without a showing of 
foreseeability

Second Review Commission Decision-
June 2022
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Second Review Commission Decision-
June 2022 

Found that TNT did not have sufficient work rules to prevent this type of 
accident from occurring 

RC found that “reliance on an employer’s general plan or intent to 
maintain the 20-foot distance without an affirmative, specific measure in 
place before starting disassembly to prevent encroachment. 

Did not specify how

Additionally found that TNT failed to prove it sufficiently monitored 
employees for compliance

RC reversed the AL’s decision again and affirmed the citations and the 
$24,942 penalty
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What Employers Should Do 
Job-specific safety plan, not just reliance on 
policy that copies standard

The inspector's interviews are crucial, so train 
field staff on how to prepare for inspections

Supervision of safety and health intensive tasks 
could be improved with an onsite safety 
professional

Automate spotting functions by utilizing  
proximity alarms, range control warning devices, 
devices that automatically limits range of 
movement, or elevated warning line

Frequently audit worksites to determine that 
supervisors are applying rules correctly

Training and records of training
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The entire library of prior

OSHA 30/30s at:

www.khlaw.com/OSHA3030
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More From the OSHA 30/30:

The OSHA 30/30 is now available as a Podcast!
Find it on your favorite podcast platform:

The OSHA 30/30 is available on Youtube! 
Subscribe to Keller and Heckman today

Connect with us on LinkedIn:
Manesh Rath and Taylor Johnson 
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Please join us

at 1:00 PM Eastern U.S.

August 17th, 2022

www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
Wednesday, August 10, 2022
www.khlaw.com/TSCA-3030

Next session to be scheduled
www.khlaw.com/FIFRA-3030

Please join us at 1:35 PM Eastern U.S.
Wednesday, August 10, 2022
www.khlaw.com/REACH-3030
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Stick around for Off the Record
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