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The entire library of prior

OSHA 30/30s at:

www.khlaw.com/OSHA3030
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Topics to be Discussed:

Factual Background

Discussion of Constructive Knowledge 

Elements of the Unpreventable Employee 
Misconduct Defense

Analysis of Administrative Law Judge’s Decision

4th Circuit Precedent and Ultimate Ruling

What Employers Should Do

Off the Record
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New River was completing final 
stages of underground cable 
replacement project 

Pressure to finish project 
before winter

Failure to test, tag, or ground 
the transformer 

Employee working on 
transformer sustained second 
and third degree burns when 
he was shocked with 7,650 
volts of electricity.

Facts: New River Employee Eric Marsh
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Facts: New River Foremen Howard and Bail

Two foremen decided to cover up error 
by adding tags to and grounding the 
transformer after accident, lying to 
employer about what had occurred

Told subordinate employee to stay 
silent, did not tell CSHO.

New River suspected the Foremen 
were lying and fired them both 

Both men later confess to manipulating 
key evidence



|© 2022 Keller and Heckman LLP 8

On November 14, OSHA opens a 
formal investigation into the 
incident

Foreman Howard confesses to 
manipulating key evidence

Citation issued to New River –
three serious violations and a total 
proposed penalty of $38,802

Failure to tag cables

Failure to open disconnecting 
means

Failure to ground cables

Facts: OSHA Investigation and Citation 
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OSHA’s Burden of Proof

The standard applies

The employer did not comply with the terms 
of the standard

Employees had access to the violative 
condition

The employer had actual or constructive 
knowledge of the violation.
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In the 2d, 3d, 4th, 5th, 6th and 10th Circuits: 

A supervisor’s knowledge of an allegedly violative 
condition is imputed to the employer.

But when the supervisor commits the alleged violation, 
the employer loses its “eyes and ears” to detect and 
prevent misconduct.

In those cases, OSHA must show that a supervisor’s 
misconduct or a violative condition was reasonably 
foreseeable.

Is a Supervisor’s Knowledge Imputed to the 
Employer?
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“Actual or Constructive Knowledge”
Can be proven by:

Employer had 
constructive 

knowledge, and 
the violations were 

reasonably 
foreseeable, by 

showing that the 
employer failed to 
take specific risk-

prevention 
measures

Prior similar 
violations can show 
that the employer 
had constructive 

knowledge, or that 
the violation was 

reasonably 
foreseeable.

Employer had 
constructive 

knowledge because 
it failed to exercise 

reasonable 
diligence to 

discover violations 
or it had a history 
of lax enforcement 

of work rules.
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Unpreventable Employee Misconduct Defense

Employer established work rules designed to 
prevent the violation. 

The employer adequately communicated 
the rules to its employees.

Employer has demonstrable record that it 
took steps to discover violations of the rules.

The employer effectively enforce the rules 
when violations are detected. 
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1. OSHA must first meet its burden of proof that a violation 
occurred

2. Only then does the Employer need to present a defense of 
unpreventable employee misconduct.

3. This can cause confusion –

– Two types of constructive knowledge, the employer failed to take 
specific safety measures, and failure to monitor along with lax 
enforcement, look like elements of the unpreventable misconduct 
defense.

– Often, the same evidence can be examined for both tests

Appealing ALJ decision to Fourth Circuit:
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Cases going back to 1979

The burden of proof lies 
with OSHA to prove all of 
the elements of a violation

If OSHA fails to meet that 
burden, 

– then Employer does not 
need to show 
unforeseeability

– Employer does not need 
to show good faith efforts 
to comply

4th Circuit Precedent
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With respect to 
constructive knowledge -
burden of proof is on 
OSHA to show an 
employer’s safety program 
is inadequate

Court reversed and 
remanded for new trial

Fourth Circuit Opinion
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What Employers Should Do

Conduct job hazard 
analysis that is site 

and task specific

Establish clear work 
rules 

Training. And 
periodic re-training.

• Use of 
performance 
testing

Post-accident 
discipline. but 
should reflect 

consistent prior 
application

Use past incidents, 
citations, near 

misses, injury and 
illness data to 

modify practices

Monitoring 
frequently for 

internal compliance. 

Document all 
discipline. 

• Verbal warnings 
should be 
documented. 
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More From the OSHA 30/30:

The OSHA 30/30 is now available as a Podcast!
Find it on your favorite podcast platform:

The OSHA 30/30 is available on Youtube! 
Subscribe to Keller and Heckman today

Connect with us on LinkedIn:
Manesh Rath and Taylor Johnson 
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Please join us

at 1:00 PM Eastern U.S.

April 20, 2022

www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
Wednesday, March 23, 2022
www.khlaw.com/TSCA-3030

Next session to be scheduled
www.khlaw.com/FIFRA-3030

Next session to be scheduled
www.khlaw.com/REACH-3030
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Stick around for Off the Record
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Off Record with Manesh Rath
P r e - s u b m i t  y o u r  q u e s t i o n s  t o  o s h a @ k h l a w . c o m

2 1
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Can you provide an update on the proposed changes to the Hazcom 
standard?

Question:

2 2
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What is the status of OSHA’s initiative relating to Heat stress?

Question:

2 3
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Thank You
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