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Historical Precedent of ETSs
Review Timeline of the COVID-19 ETS
Analysis of the Supreme Court’s Ruling
Update on State Plan States
What Happens Next?
What Employers Should Do
Off the Record

Topics to be Discussed:
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Historical Precedent 

Congressional Research Service
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Nov. 5

ETS Published in 
Federal Register

Nov. 6

5th Circuit Granted 
Temporary Stay

Dec. 17

6th Circuit Lifted Stay

Dec. 22

Justice Kavanaugh 
Granted Review

Jan. 7

Oral Argument 
Before Supreme 
Court

Supreme Court 
Issued Ruling

Timeline of the ETS

Jan. 13
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Three opinions were issued in the case:

Per curiam decision: applicants likely to 
prevail, granted the applications for a 
stay – pending judicial review by 6th Cir.

Concurring opinion issued by Justice 
Gorsuch (joined by Justices Thomas and 
Alito) 

Dissenting opinion by Justices Breyer, 
Sotomayor, and Kagan

Court: the ETS was tantamount to a public
health mandate, which would exceed 
OSHA’s statutory power

Supreme Court’s Ruling – Analysis
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Two narrow circumstances in which 
OSHA can issue an ETS:

1. Employees are exposed to grave 
danger in the workplace.

2. Emergency standard is necessary 
to protect employees from such 
danger.

Court: although COVID–19 is a risk that 
occurs in many workplaces, it is not an 
occupational hazard in most.

Permitting OSHA to regulate the hazards 
of daily life—simply because most 
Americans have jobs and face those 
same risks while on the clock—would 
significantly expand OSHA’s regulatory 
authority

Supreme Court’s Ruling – Per Curiam 
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COVID-19 does pose a grave danger, 
particularly to workers

As of the time of rule, 725k+ dead, millions 
more hospitalized

OSHA has, in the past, regulated risks that 
originate both inside and outside workplace

Congress did state its clear intent (in the 
American Rescue Plan Act)

This Court would elevate the judiciary over 
the regulatory agency charged with 
workplace safety.

Must balance result of stay vs. lifting stay

Supreme Court – Dissenting Opinion:

9
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State Plan States: Update

22 state plan states or territories are 
free to adopt standards “at least as 
effective” as federal OSHA standards.

California, Virginia, Washington, and 
Oregon with existing COVID-19 
standards

Illinois, Minn., announced the state 
ETS will be stayed in light of the 
SCOTUS decision

ETS is stayed, thus does not currently  
preempt state laws prohibiting vaccine 
mandates
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Case goes back to the 6th Circuit 
for a ruling on the merits
Stay remains in place during 6th

Circuit review as well as any 
second appeal to the Supreme 
Court
Supreme Court ruling that 
plaintiffs are likely to be 
successful on the merits is 
influential but not binding
OSHA has until May 5, 2022, to 
implement a final rule to 
replace the ETS

What’s Next? Sixth Circuit
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S. Ct.: Agency lacked emergency power to 
engage in such broad rulemaking. 

But may perhaps still retain the ability to 
develop a rule through traditional 
rulemaking powers

Court stated that targeted regulations are 
“plainly permissible”

(e.g., prisons, nursing homes, meat 
packing) and particular mitigation 
measures:

Note: The healthcare rule was upheld in a 
separate S.Ct. opinion.

A general industry rule, alternatively, could 
narrow the requirements:

Masks

Distancing

Plastic barriers when possible

Handwashing

What’s Next? Formal Notice and Comment Rulemaking
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What’s Next? – Other OSHA Actions

Jan. 13 Sec. Walsh statement: “OSHA 
will be evaluating all options to ensure 
workers are protected from this 
deadly virus.”

COVID-19 National Emphasis Program

General Duty Clause

New maximum penalty for a willful or 
repeat violation is $145,027

New maximum penalty for a serious or 
other-than-serious violation is 
$14,502
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What Employers Should Do

1 2

Monitor for state 
regulations in state 
plan states

3

Check for updated 
CDC and OSHA 
guidance – monitor 
as guidance evolves

4

Tailor protections to 
specific circumstances 

Document source of 
recommendation and 
date of source,  

Develop written safety 
program for covid-19 
protection measures

Follow rulemaking 
and submit 
comments
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The entire library of prior
OSHA 30/30s at:

www.khlaw.com/OSHA3030
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More From the OSHA 30/30:

The OSHA 30/30 is now available as a Podcast!
Find it on your favorite podcast platform:

The OSHA 30/30 is available on Youtube! 
Subscribe to Keller and Heckman today

Connect with us on LinkedIn
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Please join us
at 1:00 PM Eastern U.S.

February 16, 2022
www.khlaw.com/OSHA3030
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Please join us at 1:00 PM Eastern U.S.
Wednesday, February 9, 2022
www.khlaw.com/TSCA-3030

Next session to be scheduled
www.khlaw.com/FIFRA-3030

Please join us at 1:35 PM Eastern U.S.
Wednesday, February 9, 2022
www.khlaw.com/REACH-3030

1 8
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Manesh Rath

Partner

rath@khlaw.com

202.434.4182

1001 G Street NW Ste. 500W

Thank You
Register for the next OSHA 30/30 at 

khlaw.com/OSHA3030

(stick around for the Off-the-Record)
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Off Record with Manesh Rath
P re - s u b m i t  yo u r  q u e st i o n s  to  o s h a @ k h l a w. co m
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Questions

Is it possible that OSHA could move forward with a final rule that 
mandates testing and drops the vaccination requirement?
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What effect, if any, does President Biden’s comments to 
employers and business leaders have when he asked them to 
“step up” on COVID-19 protocol?

Question

2 2
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Since the healthcare standard was not stayed, does it apply to 
contractors and vendors to hospital systems? 

Also, if so, how should employers handle employees who have 
put in for religious or medical exemptions, do those 
employees need to do testing in lieu of vaccination?

Question

2 3
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Now that the Supreme Court has ruled, is there still a reason 
to submit comments for the development of the permanent 
rule?

Question

2 4
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Thank You
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